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  ERISA NON-FIDUCIARY ADVISOR
ERISA FIDUCIARY  ADVISOR  

Most Advisors, Some Banks 
And Brokerage Firms 

Some RIA Firms, A Few 
Brokerage Firms And 
Banks 

Handful Of Specialized RIA 
Firms, Banks And  
Insurance Companies 

Stock Brokers, Insurance 
Agents, Most Banks, Brokerage 
And Insurance Firms 

PERSONAL RISK LOW HIGH 

HIGH PERSONAL RISK LOW 

ERISA FIDUCIARY  ADVISOR  

NO TRANSFER OF 
PERSONAL RISK 

LEGAL TRANSFER 
OF PERSONAL RISK 

 Sponsors of Retirement Plans Can Legally 
Transfer Significant Risk to an ERISA 3(38) Investment Manager 

     
 Type of Investment Advisor to Plan  

QUESTION Non-
Fiduciary 

Co-Fiduciary 
(ERISA 3(21)) 

Investment 
Manager

(ERISA 3(38)) 
Benefits to Plan Sponsor 

Will the advisor accept liability 
for selecting plan investment 
options?  

NO NO YES Gets rid of liability for selecting plan 
investment options   

Will the advisor accept liability 
for monitoring plan investment 
options? 

NO NO YES Gets rid of liability for monitoring plan 
investment options 

Will the advisor accept liability 
for replacing plan investment 
options? 

NO NO YES Gets rid of liability for replacing plan 
investment options 

Is the advisor interested in  
reducing plan investment risk? NO MAYBE/DEPENDS  YES Reduces plan investment risk      

significantly 

Is the advisor interested in re-
ducing plan investment costs? NO MAYBE/DEPENDS YES Reduces plan investment costs  

significantly 

Can a plan sponsor transfer 
significant risk to the advisor? NO NO YES Gets rid of significant risk 

Does the advisor provide advice 
with accountability?  NO MAYBE/DEPENDS YES Receives advice with accountability 

Does the advisor have fiduciary 
discretion? NO NO YES Discretion determines responsibility 

and liability 


